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ORDER  OF  REFERENCE 


Extract  from  the  Minutes  of  Proceedings  of  the  Senate 'for  13th  May,  1946. 

Pursuant  to  the  Order  of  the  Day,  the  Honourable  Senator  Robertson  moved 
that  the  Bill  (A-5),  intituled:  “An  Act  respecting  Bankruptcy”,  be  now  read 
a second  time. 

After  debate,  and — 

The  question  being  put  on  the  said  motion. 

It  was  resolved  in  the  affirmative. 

Ordered,  That  the  said  Bill  be  referred  to  the  Standing  Committee  on 
Banking  and  Commerce. 


L.  C.  MOYER, 


Clerk  of  the  Senate.  - 
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MINUTES  OF  PROCEEDINGS 


Tuesday,  28th  May,  1946. 

Pursuant  to  adjournment  and  notice  the  Standing  Committee  on  Banking 
and  'Commerce  met  this  day  at  10.30  a.m. 

Present:  The  Honourable  Senators:  Buchanan,  Burchill,  Copp,  Crerar, 
Dessureault,  Euler,  Fallis,  Foster,  Haig,  Hardy,  Hugessen,  Jones,  Kinley,  Leger, 
MacDonald  (Cardigan),  Marcotte,  McGuire,  McRae,  Molloy,  Murdock, 
Paterson,  Robertson,  Wilson. — 23. 

In  the  absence  of  the  Chairman,  the  Honourable  Senator  Hugessen  was 
elected  Acting  Chairman. 

Bill  AS, — “An  Act  respecting  Bankruptcy”,  was  again  considered. 

In  attendance:  Mr.  J.  F.  MacNeill,  Law  Clerk  and  Parliamentary  Counsel 
of  the  Senate. 

The  Official  Reporters  of  the  Senate. 

Mr.  W.  J.  Reilley,  K.C.,  Supt.  of  Bankruptcy. 

The  Honourable  Mr.  Justice  Boyer,  Superior  Court  of  Quebec,  Montreal, 
P.Q.,  was  heard  and  suggested  certain  amendments  to  the  Bill. 

At  1.00  o’clock  p.m.,  the  Committee  adjourned  to  the  rising  of  the  Senate 
this  day. 

At  4.15  p.m.,  the  Committee  resumed. 

The  hearing  of  Mr.  Justice  Boyer  was  continued. 

At  4.35  p.m.,  Mr.  Justice  Boyer  retired. 

Further  consideration  of  the  Bill  was  postponed. 

At  4.50  p.m.,  the  Committee  adjourned  to  the  call  of  the  Chairman. 

Attest. 

A.  H.  HINDS, 

Chief  Clerk  of  the  Committees. 
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MINUTES  OF  EVIDENCE 


The  Senate, 

Ottawa,  Tuesday,  May  28,  1946 

The  Standing  Committee  on  Banking  and  Commerce  to  whom  was  referred 
Bill  A5,  an  Act  respecting  Bankruptcy,  met  this  day  at  11.45  a.m. 

Hon.  Mr.  Hugessen  (Acting  Chairman)  in  the  Chair. 

The  Acting  Chairman:  Gentlemen,  we  have  with  us  Mr.  Justice  Louis 
Boyer.  If  it  meets  with  the  convenience  of  His  Lordship  and  members  of  the 
committee  may  I suggest  that  His  Lordship  give  us  a statement  now  and  we  can 
reserve  our  questions  until  we  re-assemble  after  the  house  rises  this  afternoon. 

Mr.  Justice  Boyer:  Gentlemen,  you  have  me  here,  and  I feel  you  want  to 
ask  me  some  questions.  If  you  have  any  quesitons  on  special  points  I should  be 
glad  to  be  helpful  in  clearing  them  up.  Otherwise  I will  make  a few  suggestions. 

The  Acting  Chairman:  You  will  remember,  Your  Lordship,  that  we  are  not 
the  expert  you  are,  and  that  we  are  looking  for  guidance. 

Hon.  Mr.  Copp:  I think  His  Lordship  might  give  us  any  objections  he  has 
to  sections  then  we  could  study  them. 

Mr.  Justice  Boyer:  In  the  first  place,  I find  that  this  act  supersedes  the 
Winding  Up  Act  and  the  Companies  Creditors  Arrangement  Act;  it  would  neces- 
sarily abrogate  the  Winding  Up  Act  and  the  Companies  Creditors  Arrangement 
Act.  Of  course  the  Winding  Up  Act  could  be  preserved  for  the  winding  up  of 
insolvent  companies.  There  is  a saving  clause  in  the  present  Bankruptcy  Act  to 
the  effect  that  permission  should  be  had  under  the  Winding  Up  Act.  I do  not 
see  why  there  should  be  two  acts.  I am  strongly  in  favour  of  the  Bankruptcy 
Act  providing  only  one  act,  and  disposing  of  the  Winding  Up  Act  and  the 
Companies  Creditors  Arrangement  Act. 

This  act  provides  that  a compromise  may  be  offered  before  bankruptcy 
proceedings.  It  was  contemplated  by  the  Companies  Creditors  Arrangement  Act. 
On  that  point  it  is  just  a question  of  disposing  of  the  other  statutes.  As  far  as 
section  27  (5)  of  the  bill  is  concerned  it  says  the  bankrupt  should  not  sell  any 
property  at  all;  there  is  nothing  said  about  exempted  property.  In  the  province 
of  Quebec  certain  articles  are  exempted  from  seizure  and  are  not  to  be  turned 
over  to  the  trustees.  This  section  provides  no  exception  at  all. 

The  Acting  Chairman:  That  is  subsection  5 of  section  27? 

Mr.  Justice  Boyer:  That  is  right.  In  our  province  once  the  trustee  had  been 
discharged  any  creditor  could  take  action  against  the  bankrupt.  I understand 
the  jurisprudence  of  the  other  provinces  is  the  other  way.  But  it  often  happens 
that  the  bankrupt  does  not  ask  for  his  discharge,  and  he  contracts  more  debts, 
and  since  those  debts  are  not  provable  under  the  Bankruptcy  Act,  the  new 
creditors  are  left  without  any  remedy  at  all. 

Hon.  Mr.  Haig:  We  understand  that. 

Mr.  Justice  Boyer:  So  it  is  up  to  you  if  you  want  to  clarify  this  point. 

The  Acting  Chairman:  Which  section? 

Mr.  Justice  Boyer:  Section  26.  There  is  the  question  of  the  right  of  the 
seizing  creditor.  Under  the  proposed  law  the  seizing  creditor  is  only  privileged 
after  the  trustee.  In  my  experience  it  happens  very  very  often  that  the  debtor, 
as  soon  as  the  seizure  is  taken  against  him,  makes  abandonment,  a trustee  is 
appointed,  and  very  often  he  never  realizes  enough  to  pay  the  seizing  creditor. 
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So  the  seizing  creditor,  who  has  been  putting  the  assets  of  the  debtor  into  the 
hands  of  the  court  in  order  to  preserve  them,  is  practically  without  a right;. 
Whether  you  want  to  let  it  go  at  that  or  change  it  is  up  to  you. 

The  Acting  'Chairman:  What  would  be  your  suggestion  there? 

Mr.  Justice  Boyer:  That  is  section  27,  subsections  1,  2,  6,  compared  with 
section  28,  subsections  3 and  4.  As  to  the  discharge  of  the  trustee,  there  is  a 
provision  that  his  report  has  got  to  be  approved  first  by  the  superintendent.  I 
entirely  approve  of  it,  but  I see  no  disposition  in  the  law  to  let  anyone  aggrieved 
by  the  superintendent  to  appeal  to  anyone.  f 

Mr.  Reilley:  Yes,  that  is  correct. 

Mr.  Justice  Boyer:  Section  39,  subsection  5.  Section  82,  subsection  2. 

Section  46  allows  the  trustee  to  apply  to  the  judge  for  directions.  I do  not 
approve  of  this  clause  at  all.  But  the  point  is  this,  the  trustee  in  the  first 
place  and  the  lawyers  run  up  pretty  big  bills,  but  they  do  not  want  to  take 
responsibility,  so  they  come  back  to  the  judge.  But  this  direction  is  not  binding 
on  anyone,  so  the  question  can  come  up  again  to  the  judge.  If  it  is  a question 
of  management  of  the  estate  there  might  be  an  application  to  the  Superintendent 
of  Bankruptcy  for  directions,  but  I do  not  believe  these  directions  by  the  judge 
should  be  there.  That  is  section  46. 

The  next  point  is  the  minimum  fee  to  the  trustee  of  $100'.  There  are  a 
number  of  cases  to  my  knowledge  where  no  assets  at  all  were  available,  so  this 
minimum  of  $100  to  a trustee  seems  to  me  to  be  too  high.  That  is  section  90', 
subsection  2. 

Section  93,  subsection  4.  This  is  a provision  about  publishing  everything 
in  the  Canada  Gazette.  The  costs  of  bankruptcy  are  too  heavy  according  to 
the  general  opinion.  Why  saddle  the  estate  with  the  cost  of  advertising  in  the 
Canada  Gazette,  which  no  one  reads?  Of  course,  if  you  want  to  preserve  that 
as  a means  of  emolument  to  the  government,  I suppose  that  is  all  right.  But 
so  far  as  I am  concerned,  I am  certain  no  creditors  read  the  Canada  Gazette. 

Hon.  Mr.  Haig:  Nor  anybody  else. 

Hon.  Mr.  Foster:  What  would  you  do  with  it? 

Mr.  Justice  Boyer:  Section  126,  paragraph  (d) . That  is  for  the  privilege 
of  the  employees  of  the  company.  It  limits  the  claim  to  $500.  To  my  mind  it 
is  not  clear  whether  the  $500  applies  to  all  employees  or  to  anyone  in  particular. 
I think  that  should  be  made  quite  clear. 

The  Acting  Chairman:  You  mean  the  $500  might  apply  to  one  employee 

only? 

Mr.  Justice  Boyer:  Or  to  all  employees.  I do  not  know  whether  it  means 
that  the  $500  is  for  all  employees  or  for  any  one  in  particular.  That  should  be 
cleared  up. 

Section  160  raises  the  question  of  procedure.  My  idea  is  that  the  bank- 
ruptcy court  should  be  more  of  a business  court.  That  is  why  for  my  part, 
although  I may  not  be  more  qualified  than  anyone  else,  I had  a lot  of  difficulties 
at  first  in  this  regard.  There  was  a disposition  on  the  part  of  the  lawyers  to 
make  the  rules  of  procedure  apply,  and  they  would  go  on  in  the  same  way  and 
carry  my  decision  to  the  court  of  appeal.  The  case  came  before  me  a second 
time,  and  I gave  judgment  in  the  same  way,  with  further  reasons,  and  finally 
the  court  of  appeal  approved  my  judgment.  I think  the  procedure  should  be 
made  clear. 

There  is  another  feature  too.  Under  the  civil  code  procedure  in  the  province 
•of  Quebec  you  may  make  any  number  of  exceptions  and  contestations.  You  may 
know  how  the  election  of  our  mayor  was  contested.  He  was  elected  several 
years  ago,  he  is  still  in  office,  and  there  is  no  decision  yet  on  the  exception  to  Ms 
election.  The  reason  for  the  delay  is  the  making  of  exception  after  exception 
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and  the  appealing  on  every  exception.  Some  clever  lawyers  may  suspend  a case 
for  two  or  three  years. 

I would  suggest  this  amendment: — 

All  proceedings  by  or  against  the  trustee,  creditors,  bankrupt,  share- 
holders, contributors  and  any  third  party  shall  be  summary  and  by  way 
of  petition. 

No  written  contestation  or  stated  case  shall  take  place  without  the 
consent  of  the  court. 

All  grounds  of  contestation  shall  be  heard  at  one  and  the  same  time 
and  disposed  of  by  the  court  by  one  judgment,  unless  the  court  decides 
to  hear  and  decide  them  separately. 

I think  that  would  simplify  matters. 

Authority  of  the  courts.  Section  164,  subsection  2,  subsections  6 and  7, 
section  167,  subsections  5 and  6.  The  powers  of  the  registrar  to  my  mind  are 
not  defined  at  all,  and  I have  yet  to  find  out  what  his  powers  are.  I will  tell 
you  why.  One  article  in  the  old  law  and  in  this  law  says  a judge  can  sit  in 
chambers  at  any  time  on  any  proceeding.  Another  article  says  a registrar  has 
jurisdiction  in  all  matters  that  can  be  heard  in  chambers.  So  it  is  referred  to 
one  or  the  other.  I think  that  should  be  clarified. 

Section  171,  subsection  7.  I do  not  know  whether  these  costs  should  not 
be  wiped  out.  If  a man  wants  to  make  an  assignment  a receiver  can  give  him 
all  the  directions  possible.  Usually  when  an  assignment  is  made  the  blank  is 
generally  filled  up  by  the  trustee  to  be  appointed,  and  he  is  the  one  who 
puts  down  the  name  of  the  lawyer  who  gets  the  fee.  So  I do  not  think  the  fees 
on  the  assignment  should  be  allowed. 

The  Acting  Chairman:  Which  section? 

Mr.  Justice  Boyer:  Section  171,  7(c). 

The  Acting  Chairman:  Costs  of  assignment? 

Mr.  Justice  Boyer:  Yes.  There  are  several  grounds  of  appeal,  and  finally 
there  is  a disposition.  An  appeal  may  be  taken  with  the  permission  either  of  a 
judge  of  the  Superior  Court  or  a judge  of  the  Court  of  Appeal.  Personally,  I 
do  not  like  the  idea  of  having  to  sit  on  my  own  judgment  and  decide  whether 
the  party  should  go  to  appeal  or  not.  I think  it  would  be  safer  to  leave  it  to 
the  court  of  appeal,  which  would  have  a clear  mind  about  the  matter. 

The  security  on  appeal  is  fixed  at  $100.  There  may  be  an  appeal  involving 
thousands  of  dollars,  even  millions,  and  the  guarantee  of  costs  would  be  only 
$100.  It  is  true  there  is  a disposition  on  the  part  of  the  Court  of  Appeal  to 
increase  the  security,  but  I think  this  minimum  should  be  increased. 

Hon.  Mr.  Haig:  It  should  be  under  your  suggestion  that  all  questions 
should  be  settled  in  one  appeal. 

Mr.  Justice  Boyer:  That  cannot  always  be  the  case. 

Hon.  Mr.  Haig:  No, 

Mr.  Justice  Boyer:  But  on  any  appeal  any  creditor  dissatisfied  can  appeal, 
and  all  he  has  to  do  is  to  put  up  $100.  Then  the  matter  may  stand  over  for 
three  or  four  months,  and  if  the  long  vacation  intervenes  the  delay  may  extend 
over  six  or  eight  months. 

I think  a difference  should  be  made  clearly  between  fees  on  court  proceed- 
ings and  fees  for  assistance  of  the  trustees.  There  is  a limit  in  the  law  as  to  the 
costs,  but  it  is  not  clear  which  costs.  It  is  all  right  to  limit  them,  but  on  the 
other  hand  there  are  cases  like  the  Stadaeona  Mines  Company,  where  there 
have  been  any  number  of  petitions  contesting  certain  claims  and  notes,  each  of 
them  involving  amounts  from  $10,000  to  $20,000.  Naturally  no  lawyer  would 
carry  on  the  contestation  if  there  is  a limit  of  10  per  cent  of  the  assets  of  the 
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corporation,  as  finally  the  assets  may  not  even  be  $10,000.  As  to  the  fees  for 
instructions  to  the  trustee,  I am  perfectly  in  accord  with  the  limit  put  down, 
because  I find  the  fees  are  generally  exaggerated. 

As  to  the  disbursements,  the  fees  to  be  paid  on  procedure,  I do  not  like 
the  provision  as  it  stands,  for  this  reason:  there  is  no  distinction  made  according 
to  the  amount  involved  in  the  bankruptcy.  On  a petition  in  bankruptcy  the  fee 
is  the  same  whether  the  assets  are  nil  or  amount  to  $1,000,000.  The  costs  going 
to  the  Crown,  the  registrar  and  to  the  lawyer  are  not  classified  at  all.  I think 
that  should  be  remedied. 

I may  say  that  I have  not  had  time  to  consider  the  bill  very  closely, 
especially  not  to  compare  it  with  the  Act,  but  so  far  what  I have  stated  have 
struck  me  as  the  points  that  should  be  brought  to  your  attention.  If  there  are 
any  other  points  you  would  like  me  to  clear  up  I shall  be  glad  to  do  so. 

Hon.  Mr.  Kinley:  Would  you  care  to  discuss  section  143,  on  page  91  of 
the  bill?  * 

Mr.  Justice  Boyer:  What  about  it,  sir? 

Hon.  Mr.  Kinley:  I am  not  a lawyer,  but  I have  been  reading  the  dis- 
cussions in  the  House  of  Commons  about  the  liberty  of  the  subject  under  Magna 
Carta,  and  I should  like  to  quote  the  report  at  page  1376  of  the  Commons 
Hansard. 

Mr.  Justice  Boyer:  There  is  no  change  there,  you  know. 

Hon.  Mr.  Kinley:  I know.  I just  want  to  show  what  the  Minister  of 
Justice  said  on  this  thing,  when  answering  critics  who  had  criticized  the  espionage 
law.  Let  me  read  the  report: 

Mr.  St.  Laurent:  Then  entering  another  field  let  us  look  at  the  Bank- 
ruptcy Act.  Sections  127  to  138  provide  that  if  a man  becomes  bankrupt 
and  his  creditors  are  disappointed  at  his  allowing  something  to  happen 
that  was  not  intended  to  happen  he  can  be  examined  under  oath  and  asked 
to  explain  how  and  why  some  of  his  creditors  are  to  be  exposed  to  the  loss 
of  some  dollars.  Section  138  of  the  Bankruptcy  Act  provides: 

Any  person  liable  to  be  examined  under  the  provisions  of  the,  ten 
last  preceding  sections  shall  be  bound  to  answer  all  questions  relating 
to  the  business  or  property  of  the  debtor,  and  as  to  the  causes  of  his  in- 
solvency and  the  disposition  of  his  assets,  and  shall  not  be  excused  from 
answering  any  question  on  the  ground  that  the  answer  may  tend  to 
criminate  the  person  so  examined. 

Mr.  Smith  ( Calgary  West ) : What  statute  is  that? 

Mr.  St.  Laurent:  The  Bankruptcy  Act,  section  138. 

Mr.  Diefenbaker:  Is  not  the  person  who  is  being  examined  there 
entitled  to  the  protection  of  the  Canada  Evidence  Act? 

Mr.  St.  Laurent:  Apparently  not. 

Mr.  Diefenbaker:  Against  the  use  of  the  evidence? 

Mr.  St.  Laurent:  I am  not  stating  it  as  my  opinion  that  he  would  not 
be  treated  in  the  same  way,  but  Parliament  went  to  the  length  of  saying 
that  he  would  not  be  excused  from  answering  questions  about  the  reasons 
for  his  insolvency  because  he  might  thereby  incriminate  himself. 

Mr.  Fleming:  Will  the  Minister  not  tell  the  committee  that  these 
examinations  are  carried  on  before  a court  officer  and  that  the  bankrupt 
always  has  the  benefit  of  counsel. 

Mr.  St.  Laurent:  If  it  is  a benefit,  I assume  counsel  may  be  present. 
But  the  position  is  that  the  debtor  is  called  upon  to  explain  why  it  is  this 
situation  of  his  which  was  not  supposed  to  happen  and  which  his  creditors 
did  not  expect  to  happen,  and  which,  may  cause  his  creditors  to  lose 
, some  one  or  more  dollars  did  come  about.  It  is  not  only  the  Canadian 
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Parliament  that  has  made  this  provision  because  the  Bankruptcy  Act  of 
1914,  chapter  59  of  the  statutes  of  the  Parliament  of  the  United  Kingdom 
of  that  year,  provides  in  section  15  for  a similar  situation  there. 

Now,  section  143  of  this  bill  says: — 

Any  person  being  examined  hereunder  shall  be  bound  to  answer  all 
questions  relating  to  the  business  or  property  of  the  bankrupt,  and  as 
to  the  causes  of  his  insolvency  and  the  disposition  of  his  assets,  and 
shall  not  be  excused  from  answering  any  question  on  the  ground  that  the 
answer  may  tend  to  criminate  the  person  so  examined  or  to  establish  his 
liability  in  any  civil  action,  and  all  or  any  of  the  questions  and  answers 
upon  any  examination  under  this  Act  may  be  given  in  evidence  against  the 
person  so  examined  on  any  charge  of  an  offence  agaist  this  Act  and  in 
any  civil  action  or  proceeding  brought  by,  or  on  behalf  of,  the  trustee 
or  of  any  creditor  or  creditors  entitled  to  take  such  action  or  proceedings. 

This  comes  to  my  mind,  Mr.  Chairman,  because  of  my  business  experience  and 
also  my  experience  in  parliamentary  life.  Take  the  Compensation  Act  and  other 
legislation,  those  who  are  to  administer  it  want  some  kind  of  blanket  control  that 
restricts  the  liberty  of  the  subject.  The  principle  seems  to  be  that  you  are  pre- 
sumed to  be  guilty  until  you  have  proved  your  innocence — something  entirely 
contrary  to  our  traditions.  We  were  talking  about  the  Mounted  Police  this 
morning.  I have  the  greatest  respect  for  the  Mounted  Police,  but  in  my 
experience  what  those  men  would  do  in  remote  sections  of  the  country,  in  the 
days  of  rum-running,  hardly  looked  like  justice.  What  is  the  use  of  talking 
about  the  liberty  of  the  subject  and  the  Magna  Carta  if  we  require  a man  to 
incriminate  himself? 

Hon.  Mr.  Haig:  This  has  got  nothing  to  do  with  liberty  of  the  subject. 

Hon.  Mr.  Kinley:  Under  this  law  a man  can  be  called  upon  to  give 
evidence  to  incriminate  himself. 

Hon.  Mr.  Haig:  Why  not,  if  a man  has  been  carrying  on  a crooked  busi- 
ness? Suppose  I am  a merchant  and  have  stolen  goods  and  turn  them  over 
to  somebody.  The  trustee  gets  after  me,  and  when  he  has  me  under  examination, 
he  asks,  “What  did  you  do  with  those  assets?”  I must  admit  what  I did  with 
them.  The  person  who  does  a crooked  thing  like  that  is  the  only  one  who  can 
tell  about  it. 

Hon.  Mr.  Kinley:  Anyone  who  is  brought  into  court  on  a charge  may  be 
proved  guilty  by  the  evidence,  but  you  cannot  make  a man  prove  himself  guilty. 

Hon.  Mr.  Haig:  Under  the  bankruptcy  law  of  any  country  there  is  no  way 
to  get  the  kind  of  evidence  I am  referring  to  except  out  of  the  man  himself. 
That  has  always  been  the  law. 

Mr.  Justice  Boyer:  Yes. 

Hon.  Mr.  Kinley:  In  Great  Britain  and  other  countries  where  financial 
interests  were  strong  the  law  was  always  very  arbitrary.  To  make  a man 
prove  himself  guilty  is  contrary  to  the  principles  of  justice.  Even  if  a man  is  a 
murderer  you  have  got  to  prove  him  guilty,  but  under  this  law,  which  deals  with 
a money  matter,  he  is  required  to  prove  himself  guilty. 

Hon.  Mr.  Haig:  It  seems  to  me  we  are  discussing  a question  of  policy  now, 
and  I do  not  think  his  Lordship  would  care  to  comment  upon  that. 

The  Chairman:  I suggest,  Senator  Kinley,  that  this  is  a matter  of  public 
policy,  and  we  can  hardly  ask  his  Lordship  to  deal  with  that. 

Hon.  Mr.  Kinley:  He  is  an  expert  witness,  and  I wanted  him  to  give  us 
the  benefit  of  his  knowledge  on  this  feature  of  the  law. 

Mr.  Justice  Boyer:  It  is  the  old  law.  I did  not  consider  it  especially, 
but  I find  it  is  very  good  law.  It  is  very  hard  to  get  the  truth  out.  of  a 
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bankrupt  sometimes,  and  but  for  the  provision  that  he  cannot  claim  any 
privilege  you  would  never  get  at  the  facts.  If  the  debtor  is  honest  he  will 
answer  all  right,  and  if  he  is  a crook  I do  not  think  he  deserves  any  mercy. 

Hon.  Mr.  Kinley:  He  is  not  a crook  till  he  is  proved  to  be  one.  This  law 
seeks  to  get  the  proof  out  of  his  own  mouth. 

Mr.  Justice  Boyer:  That  may  be,  but  there  may  be  a prima  facie  case 
against  him. 

There  is  another  matter.  I understand  that  subsection  10  of  section  23 
has  been  a subject  of  some  discussion.  That  subsection  allows  the  judge,  when 
the  parties  cannot  agree  on  a compromise,  to  impose  one  on  the  parties.  That 
is  a pretty  radical  departure  from  the  old  law.  There  is  one  suggestion  I would 
make,  namely,  that  if  you  allow  that  subsection  to  stand  it  should  be  restricted 
to  public  utility  companies.  In  that  case  the  public  is  interested.  On  the  other 
hand,  if  the  public  has  rights,  it  must  also  have  some  obligations,  and  if  you 

cut  down  the  rights  of  creditors  and  shareholders  there  might  be  a question  of 

increasing  the  rates  to  be  paid  by  the  public. 

I believe  that  decentralization  is  another  point  that  came  up. 

Hon.  Mr.  Haig:  Yes. 

Mr.  Justice  Boyer:  So  far  in  Quebec  only  two  registars  have  been 
appointed,  one  in  Quebec  and  one  in  Montreal.  Decentralization  might  entail 
considerable  delay.  A judge  sits  in  the  rural  districts  only  three  or  four 
times  a year. 

Hon.  Mr.  Haig:  It  is  the  same  in  Manitoba. 

Mr.  Justice  Boyer:  Again,  in  the  act  there  is  a provision  for  appointing 
a judge  especially  to  handle  bankruptcy  matters.  Well,  if  one  judge  is 

appointed  especially  to  handle  bankruptcy  matters  he  cannot  be  attending  to 

them  all  around  the  province,  especially  in  the  province  of  Quebec,  where  we 
are  short  of  judges  already.  In  commercial  matters,  at  least,  if  the  debtor  is 
from  Montreal,  practically  all  the  creditors  will  be  in  Montreal,  with  perhaps 
a few  in  the  rural  districts.  And  if  the  debtor  is  in  Quebec,  you  will  find  prac- 
tically all  the  creditors  there.  So  as  the  matter  stands  now,  it  is  satisfactory. 

Hon.  Mr.  Haig:  Mr.  Chairman,  I would  suggest  that  the  committee  adjourn. 

The  committee  adjourned  at  1 p.m.,  to  resume  when  the  Senate  rises. 

The  committee  resumed  at  4 p.m. 

Hon.  Mr.  Hugessen,  Acting  Chairman. 

The  Acting  Chairman:  Does  the  committee  wish  to  continue  asking 
questions  of  Mr.  Justice  Boyer? 

Hon.  Mr.  Kinley:  Perhaps  Mr.  Justice  Boyer  could  tell  us  how  the  Com- 
panies’ Creditors  Arrangement  Act  and  the  Bankruptcy  Act  are  related. 

The  Acting  Chairman  : I was  going  to  ask  his  Lordship  to  give  us  his  views 
on  whether  it  is  a good  thing  to  abolish  the  Companies’  Creditors  Arrangement 
Act  and  the  Winding-up  Act  in  so  far  as  it  relates  to  insolvent  companies,  and 
to  have  the  provisions  in  regard  to  bankruptcy  placed  in  one  statute.  That 
is  really  the  effect  of  this  legislation. 

Mr.  Justice  Boyer:  I see  no  objection  to  having  the  provisions  incorporated 
in  one  statute.  Originally  when  the  Bankruptcy  Act  was  first  passed  you  could 
ask  for  a compromise  without  going  through  bankruptcy,  but  that  provision 
was  abolished  later  on.  It  is  of  course  for  you  to  say,  but  I would  suggest  that 
the  Winding-up  Act  remain  as  a law  for  winding  up  companies  that  are  not 
insolvent  and  which  come  within  the  jurisdiction  of  the  federal  parliament,  that 
is  companies  incorporated  by  federal  statutes  and  doing  business  in  more  than 
one  province. 

I want  to  correct  a statement  I made  this  morning,  Mr.  Chairman.  I 
stated  there  should  be  an  appeal  from  any  decision  of  the  Superintendent  of 
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Bankruptcy.  After  reading  more  of  the  bill  I find  there  is  provision  for  an 
appeal,  in  section  91,  subsection  8. 

One  thing  I forgot  is  the  provision  that  the  trustee  may  carry  on  the  business 
of  the  bankrupt.  That  is  section  47,  subsection  1,  paragraph  (6).  I find  the 
provision  is  somewhat  abused,  and  I would  suggest  that  a limited  period  be  stated 
for  the  carrying  on  of  business  by  a trustee,  except  by  leave  of  the  court. 

Hon.  Mr.  Foster:  Then  he  could  apply  for  an  extension? 

Mr.  Justice  Boyer:  Yes. 

Hon.  Mr.  Foster:  And  give  his  reasons? 

Mr.  Justice  Boyer:  Yes.  I will  give  you  an  example.  A company  in 
Montreal  has  been  under  the  Bankruptcy  Act  for  eight,  if  not  ten,  years.  The 
trustees  have  been  carrying  on  the  business  all  that  time,  and  not  only  the 
business  of  that  company,  but  they  went  into  the  manufacturing  of  hardwood 
flooring,  they  opened  a coal  and  wood  yard  and  so  on;  and  during  that  time 
there  has  never  been  a dividend  paid. 

Hon.  Mr.  Foster:  Whom  are  they  working  for? 

Mr.  Justice  Boyer:  Creditors  who  are  supplying  materials  are  often 
appointed  as  inspectors  and  they  want  to  keep  the  business  going.  The  trustees 
can  always  get  credit  from  the  bank,  and  the  creditors  have  no  objection  to  the 
business  being  carried  on,  because  they  know  they  are  secure.  The  assets  may 
not  be  sufficient  to  pay  the  debts  in  full,  but  they  are  sufficient  to  pay  for 
Whatever  is  sold  by  the  inspectors. 

Hon.  Mr.  Euler:  The  Abitibi  Company  was  in  the  receiver’s  hands  for  ten 
years. 

The  Deputy  Chairman:  Longer  than  that,  1 think. 

Mr.  Justice  Boyer:  Section  123  deals  with  restricted  creditors.  Nowadays 
a large  number  of  commercial  ventures  are  made  in  the  guise  of  companies: 
that  is,  one  man  incorporates  a company  and  he  is  really  the  sole  owner.  There 
have  to  be  three  persons  interested  in  a company  before  a charter  can  be 
obtained,  but  the  real  owner  gets  a couple  of  members  of  his  family  or  employees 
to  join  him.  If  the  company  is  running  into  difficulty,  the  man  who  has  the  main 
interest  advances  money  to  the  concern,  which  is  practically  his  own,  and  when 
there  is  a bankruptcy  you  find  he  is  the  largest  creditor. 

When  there  is  a bankruptcy  you  find  he  is  the  largest  creditor.  I think  his 
claim  should  be  restricted  and  put  in  the  same  class  as  the  others.  There  may  be 
a question  of  deciding  what  is  the  actual  situation.  It  is  not  always  a one- 
man  company,  but  it  may  be  controlled  by  one  man  with  more  than  two  or 
three  shares. 

Hon.  Mr.  Haig:  A family  corporation. 

Mr.  Justice  Boyer:  Yes.  It  might  be  worded  to  mention  relatives, 

employees  and  others  associated  with  the  principal  shareholders. 

Hon.  Mr.  Kinley:  Who  can  be  preferred  creditors  under  the  Bankruptcy 

Act? 

Mr.  Justice  Boyer:  There  is  a list  of  them.  I am  glad  to  say  that  has  been 
clarified  in  the  bill.  Formerly  there  was  a lot  of  litigation  as  to  what  the  purpose 
would  be  between  federal  and  provincial  governments,  municipalities,  and  so 
on.  Now  the  law  provides  clearly  for  the  whole  thing. 

Hon.  Mr.  Kinley:  How  about  the  banks? 

Mr.  Justice  Boyer:  They  stand  like  everyone  else. 

Hon.  Mr.  Kinley:  They  are  usually  preferred. 

Mr.  Justice  Boyer:  The  banks  have  their  liens  under  the  Bank  Act.  But 
so  far  as  their  lien  is  concerned,  they  are  in  the  same  position  as  the  other  parties 
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if  they  knew  the  bankrupt  was  insolvent  at  the  time  they  took  the  lien.  I have 
had  a number  of  transactions  where  banks  were  concerned. 

Hon.  Mr.  Kinley:  I am  just  asking  for  information.  Let  us  suppose  we 
are  the  creditors  of  the  concern  in  bankruptcy,  and  you  four  gentlemen  up  there 
have  big  preferred  claims  and  want  to  carry  on  the  business,  and  the  rest  of  us 
have  smaller  claims  which  are  not  preferred.  What  voting  power  have  they? 
Do  they  vote  by  the  size  of  their  accounts,  and  thus  control  the  situation? 

The  Assistant  Chairman:  Which  Act  are  you  referring  to,  senator? 

Hon.  Mr.  Kinley:  I am  referring  to  either  the  Bankruptcy  Act  or  the 
Creditors’  Arrangement  Act.  Suppose  we  are  all  creditors  here  trying  to  decide 
what  is  best  to  be  done;  The  four  up  there  have  all  preferred  claims,  big  claims, 
and  the  rest  of  us  have  unpreferred  claims.  We  might  want  to  wind  up  the  busi- 
ness, and  they  might  want  to  carry  it  on.  What  power  have  they  over  us?' 

Mr.  Justice  Boyer:  As  far  as  the  voting  is-  concerned,  the  preference  credtors 
are  generally  what  you  call  secured  creditors,  and  as  secured  creditors  they  can 
vote.  Suppose  one  man  is  a creditor  for  $10,000,  and  he  estimates  his  security  at 
$5,000.  Then  he  is  a creditor  for  $5,000  and  he  can  vote  accordingly. 

The  Acting  Chairman:  Is  the  voting  according  to  the  amount  of  the  claims 
or  the  number  of  the  creditors? 

Mr.  Justice  Boyer:  I forget  now. 

Hon.  Mr.  Haig:  As  the  claims  increase  you  do  not  get  as  many  voting  as 
for  the  smaller  creditors.  For  instance,  if  I have  a claim  for  $1,000  and  you  have 
one  for  $5,000,  you  have  not  five  times  as  many  votes  as  I have;  you  probably 
have  three  times  as  many. 

Mr.  Reilley:  You  would  have  three  votes,  he  would  have  about  six. 

Hon.  Mr.  Kinley:  That  is  the  safeguard  there. 

Hon.  Mr.  Haig:  Yes.  There  is  another  position  which  I think  the  judge- 
would  know  of. 

The  Acting  Chairman:  Preferred  creditors. 

Hon.  Mr.  Haig:  Yes.  Not  only  can  a preferred  creditor  value  his  securities 
as  the  judge  said,  but  he  can  add  10  per  cent  to  his  security  and  if  the  trustee 
takes  over  the  claim  he  must  take  it  over  at  that  value, 

Mr.  Reilley:  I do  not  think  so. 

Hon.  Mr.  Haig:  He  cannot  take  over  my  claim  without  paying  me  the 
extra  value. 

Mr.  Reilley:  No.  I do  not  think  that  has  ever  been  in  the  Act  in  that  way. 
No  creditor  who  files  a claim  as  a secured  creditor  can  do  that.  You  can  offer 
him  his  dollars,  and  he  has  got  to  take  them. 

Hon.  Mr.  Haig:  No. 

Hon.  Mr.  Foster:  You  said  there  was  a provision  in  this  bill  that  the 
bankrupt  can  put  a proposition  before  his  creditors  before  making  an  assign- 
ment. 

Mr.  Justice  Boyer:  Yes. 

Hon.  Mr.  Foster:  Under  the  Act  he  cannot  do  that. 

Mr.  Justice’ Boyer:  He  had  to  go  into  insolvency,  which  meant  a lot  of 
costs  before  making  an  assignment. 

Hen.  Mr.  Foster:  This  gives  him  a better  chance. 

Mr.  Justice  Boyer:  Yes. 

The  Acting  Chairman:  You  favour  that  amendment? 

Mr.  Justice  Boyer:  Yes,  I do. 

The  Acting  Chairman:  You  don’t  think  it  is  open  to  abuse  as  it  was 
apparently  in  old  days? 
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Mr.  Justice  Boyer:  There  are  provisions  in  the  bill  which  might  prevent 
fraud.  Of  course  you  cannot  always  prevent  it. 

Hon.  Mr.  Foster:  Is  there  any  provision  in  this  bill  with  regard  to  the 
residence  of  the  trustee? 

Hon.  Mr.  Haig:  You  had  better  ask  Mr.  Reilley  that  question. 

Hon.  Mr.  Foster:  In  our  province  this  has  been  our  experience.  A man 
in  business  in  New  Brunswick  would  assign  to  a man  in  Montreal.  There 
would  be  quite  a number  of  creditors  in  Montreal  and  they  would  come  down 
and  a non-resident  man  would  be  appointed  trustee.  So  you  had  a man  in 
Montreal  in  control  of  a business  in  New  Brunswick.  This  absentee  manage- 
ment of  the  bankruptcy  is  not  always  in  the  best  interests  of  the  creditors 
.generally.  Is  that  provided  for  in  the  bill? 

Mr.  Reilley:  There  has  not  been  any  change  in  that  regard;  but  the 
system  of  licensing  has  done  away  with  almost  all  of  that  trouble.  I have 
only  known  of  one  or  two  cases  of  that  nature  in  the  last  ten  years,  because 
a trustee  has  to  get  a licence  from  each  province. 

Hon.  Mr.  Foster:  I know. 

Mr.  Reilley:  A trustee  in  Quebec  can  get  a licence  in  Ontario  if  he  pays 
the  extra  fees. 

Hon.  Mr.  Foster:  That  absentee  management  was  prevalent  at  one  time. 

Mr.  Reilley:  Yes,  I know. 

Mr.  Justice  Boyer:  If  the  creditors  find  it  to  their  interests  to  appoint  a 
non-resident  trustee  they  will  do  so. 

Hon.  Mr.  Kinley:  Could  not  the  court  appoint  the  trustee? 

Hon.  Mr.  Haig:  No. 

Hon.  Mr.  Kinley:  The  big  creditors  appoint  the  trustee. 

Hon.  Mr.  Haig:  No.  They  only  appoint  the  trustee  because  they  have  the 
biggest  interest  and  think  they  can  run  the  business  to  the  best  advantage 
through  that  trustee.  I have  had  a lot  of  experience  in  bankruptcy  work  in 
Manitoba.  They  always  pick  out  the  three  largest  creditors  to  be  inspectors. 
They  do  so  because  they  have  the  largest  interest — I am  not  talking  of  the 
unsecured  creditors — and  by  and  large  they  generally  run  the  business  to  the 
best  advantage.  If  you  had  it  any  other  way  you  would  have  all  the  little 
fellows  forcing  the  larger  creditors  to  buy  them  out.  Abitibi  is  a good  illustra- 
tion of  what  can  be  done  in  this  way.  Abitibi  was  managed  in  this  way  for 
ten  or  twelve  years,  and  at  last  it  swung  out  and  is  now  doing  well;  whereas 
had  the  company  been  cleaned  up  at  that  time  every  little  fellow  would  have 
lost  every  dollar,  and  so  would  the  large  fellow  too.  I think  the  present  table 
of  voting  gives  a pretty  fair  bill. 

The  Acting  Chairman:  Are  there  any  other  questions  to  be  asked  His 
Lordship? 

Hon.  Mr.  Kinley:  It  is  the  general  impression  that  bankruptcy  is  awfully 
wasteful  and  the  expenses  are  too  heavy. 

Mr.  Justice  Boyer:  I agree  with  you.  I think  the  government  fees,  the 
trustees’  fees  and  the  lawyers’  fees  are  always  too  high.  The  government  takes 
advantage  of  it.  I will  give  you  an  illustration.  On  a petition  in  bankruptcy 
the  government  exacts  $4.50,  and  everything  is  done  by  petition.  That  means 
in  any  bankruptcy  there  may  be  quite  a number  of  petitions.  Originally  the 
fees  all  went  to  the  registrar,  and  he  made  heaps  of  money.  There  is  a 
disposition  in  Quebec  that  the  lawyers  interested  should  meet  to  draft  the  notes 
of  judgment  and  to  engross  them.  In  our  province  there  is  no  such  disposition. 
The  judge  gives  his  reasons  for  judgment  when  he  rises,  and  if  judgment  is 
given  from  the  bench  it  is  drafted  by  one  of  the  court  employees  without  any 
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special  charge.  Previously  the  judge  would  simply  put  on  the  petition 
“petition  granted”  and  the  registrar  would  draw  a form  of  judgment.  He 
considered  that  he  was  instrumental  in  drafting  the  judgment  or  in  having  it 
drafted  by  some  underling,  and  was  entitled  to  a fee  for  settling  and  drafting 
the  judgment,  so  he  charged  $4.50.  When  the  law  was  changed  to  give  the 
money  not  to  the  registrar  but  to  the  provincial  government,  they  were  very 
careful  to  carry  on  the  same  practice. 

Hon.  Mr.  Haig:  I think  I speak  for  all  the  members  of  the  committee 
when  I say  that  we  are  grateful  to  Mr.  Justice  Boyer  for  meeting  with  us 
to-day. 

The  Acting  Chairman:  Thank  you  very  much,  My  Lord. 

The  committee  adjourned. 


